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IMMERMAN

A Limited Liability Service Corporation

Ronald S. Stadler
Direct Telephone: 414-727-6279
Email: rstadler@mzmilw.com

February 27, 2017

Office of the Clerk

United States Court of Appeals for the Seventh Circuit
Everett McKinley Dirksen U.S. Courthouse

219 S. Dearborn Street, Room 272

Chicago, IL 60604

RE:  Ashton Whitaker v. Kenosha Unified
School District No. 1, et al.
Case No. 16-3522

Dear Clerk:

Pursuant to Fed. R. App. P. 28(j), Defendants-Appellants hereby submit the attached
February 22, 2017 “Dear Colleague” Letter issued by the U.S. Departments of Justice and
Education.

This new policy statement expressly withdraws the “Dear Colleague Letter on Transgender
Students” issued by the Departments on May 13, 2016 (SA 228-236), and a substantially similar
opinion letter dated January 7, 2015, issued by the Office for Civil Rights, which was analyzed
and given deference by the Fourth Circuit in G.G. ex rel. Grimm v. Gloucester Cty. Sch. Bd., 822
F.3d 709, 715 (4th Cir.).

This supplemental citation pertains to Defendants-Appellants’ Brief at Section II.C. pages
21-28 discussing the District Court’s accordance of Auwer deference to the May 13, 2016 “Dear
Colleague Letter.” This policy statement no longer is entitled to any consideration since it has
been expressly rescinded by the February 22, 2017 letter.

Additionally, the “Dear Colleague Letter” pertains to Defendants-Appellants’ Brief at
Section V. page 48 discussing how an identical injunction issued by the District Court was
stayed by the Supreme Court in Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 136 S. Ct. 2442
(2016). In that matter, the Fourth Circuit granted an injunction permitting a transgender student
to use the bathroom consistent with his gender identity based on a determination that the federal
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regulations at issue were ambiguous and accorded deference to the now rescinded January 7,
2015 opinion letter. The Supreme Court’s decision to stay the injunction in G.G. ex rel. Grimm
is supported by the rescinding of the prior opinion letter, and likewise, the correctness of the
District Court’s injunction in this case should be similarly questioned.

Finally, this supplemental authority pertains to Defendants-Appellants’ Reply Brief at
Section II.B. pages 20-21 discussing that a school district’s right to set its own policy is infringed
upon by the injunction and outweighs the harms alleged by Plaintiff-Respondent. Specifically, the
new “Dear Colleague Letter” states that “there must be due regard for the primary role of the States
and local school districts in establishing educational policy.”

Respectfully submitted,

s/Ronald S. Stadler
Ronald S. Stadler (counsel of record)
State Bar No. 1017450

731 North Jackson Street, Suite 900
Milwaukee, Wisconsin 53202-4697
telephone: 414-271-2424

facsimile: 414-271-8678

e-mail: rstadler@mzmilw.com

cc: All Counsel of Record



Case: 16-3522  Document: 75-1 Filed: 02/27/2017  Pages: 5

U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

Dear Colleague Letter
Notice of Language Assistance

If you have difficulty understanding English, you may, free of charge, request language assistance
services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), or email us at: Ed.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el
idioma inglés, puede, sin costo alguno, solicitar asistencia lingliistica con respecto a esta informacion
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de correo

electrdnico a: Ed.Language.Assistance @ed.gov.

HEBREANFRALHEMN: MBEFERE REERAEGHME STLUEREFRKREZ
HAGESMBIIRTS, EBCHEERENEMN. ELEENMBRENTRERE. NRECFERH
OEEal FERIEAIGEMRESN, FEE 1-800-USA-LEARN (1-800-872-5327) (B=zEfE A L H 4R : 1-800-
877-8339), 2 E El\: Ed.Language.Assistance@ed.gov

Théng bao danh cho nhirng nguwdi c6 kha ndng Anh ngir han ché&: Néu quy vi gdp khd khan trong viéc
hiéu Anh ngi thi quy vj ¢ thé yéu ciu cac dich vu hd tro ngdn ngi¥ cho cac tin tie clia Bd danh cho cong
chiing. Cac dich vu hd tre ngdn nglt nay déu mién phi. N&u quy vi mudn biét thém chi tiét vé cac dich vu
phién dich hay théng dich, xin vui long goi s6 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), hoac email: Ed.Language.Assistance@ed.gov.

A DIx=sXEHAS 20 GHE Olollol= 0 S0l Yod AR, SE HE HEH Lutol
Hat A NI MHIAE QAESHA = ASLICH 028t HH A& MblA= 22& MS3E LICH
SA0|LLHA MUIA CHOH KHAIEH H S0t 2 R5HA 2R, M3HH S 1-800-USA-LEARN (1-800-
872-5327) L= H 2 MOHCIE2 MEH S 1-800-877-8339 L= O MY =4
Ed.Language.Assistance@ed.gov @ & 212Gl Al | HFEELICEH

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng
serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o
mag-email sa: Ed.Language.Assistance@ed.gov.

YBegomieHue 4NA AUL, € OrpaHUYEHHbIM 3HAHUEM aHTIMIACKOro A3blKa: EcnK Bbl UCNbITbIBaETE
TPYAHOCTM B MOHUMAHUM @HTIMIACKOTO A3bIKA, Bbl MOXETEe NONPOCUTL, 4TODbI Bam npeAocTaBUAK
nepesog nHpopmaumm, kotopyto Muructepcteo ObpasosaHua fo0BOAUT A0 Bceabliero ceegeHmna. 3TOT
nepesog npegocrasnnerca GecnnatHo. Ecnu Bbl XoTUTe nonyuuts bonee nogpobHyto nHdpopmaumio ob
ycnyrax yCcTHOTO M NMCbMEHHOTo NepeBoza, 38oHUTe no TenedoHy 1-800-USA-LEARN (1-800-872-5327)
(cnysba gna cnabocnblwamx: 1-800-877-8339), unu otnpasbTe cooblyieHue no aapecy:

Ed.Language.Assistance @ed.gov.
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U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

February 22,2017
Dear Colleague:

The purpose of this guidance is to inform you that the Department of Justice and the Department of
Education are withdrawing the statements of policy and guidance reflected in:

e Letter to Emily Prince from James A. Ferg-Cadima, Acting Deputy Assistant Secretary for
Policy, Office for Civil Rights at the Department of Education dated January 7, 2015; and

¢ Dear Colleague Letter on Transgender Students jointly issued by the Civil Rights Division of
the Department of Justice and the Department of Education dated May 13, 2016.

These guidance documents take the position that the prohibitions on discrimination “on the basis of
sex” in Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681 et seq., and its
implementing regulations, see, e.g., 34 C.F.R. § 106.33, require access to sex-segregated facilities based
on gender identity. These guidance documents do not, however, contain extensive legal analysis or
explain how the position is consistent with the express language of Title IX, nor did they undergo any
formal public process.

This interpretation has given rise to significant litigation regarding school restrooms and locker rooms.
The U.S. Court of Appeals for the Fourth Circuit concluded that the term “sex” in the regulations is
ambiguous and deferred to what the court characterized as the “novel” interpretation advanced in the
guidance. By contrast, a federal district court in Texas held that the term “sex” unambiguously refers to
biological sex and that, in any event, the guidance was “legislative and substantive” and thus formal
rulemaking should have occurred prior to the adoption of any such policy. In August of 2016, the Texas
court preliminarily enjoined enforcement of the interpretation, and that nationwide injunction has not
been overturned.

In addition, the Departments believe that, in this context, there must be due regard for the primary
role of the States and local school districts in establishing educational policy.

In these circumstances, the Department of Education and the Department of Justice have decided to
withdraw and rescind the above-referenced guidance documents in order to further and more
completely consider the legal issues involved. The Departments thus will not rely on the views
expressed within them.
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Please note that this withdrawal of these guidance documents does not leave students without
protections from discrimination, bullying, or harassment. All schools must ensure that all students,
including LGBT students, are able to learn and thrive in a safe environment. The Department of
Education Office for Civil Rights will continue its duty under law to hear all claims of discrimination and
will explore every appropriate opportunity to protect all students and to encourage civility in our
classrooms. The Department of Education and the Department of Justice are committed to the
application of Title IX and other federal laws to ensure such protection.

This guidance does not add requirements to applicable law. If you have questions or are interested in
commenting on this letter, please contact the Department of Education at ocr@ed.gov or 800-421-3481
(TDD: 800-877-8339); or the Department of Justice at education@usdoj.gov or 877-292-3804 (TTY: 800-
514-0383).

Sincerely,
/s/ /s/
Sandra Battle T.E. Wheeler, Il
Acting Assistant Secretary for Civil Rights Acting Assistant Attorney General for Civil Rights

U.S. Department of Education U.S. Department of Justice



